and capricious. In reaching these conclusions, the Court reversed a decision of the D.C. Circuit Court of Appeals that had invalidated FERC's second major DR rule, 6 Order 745.
7
EPSA capped more than a decade of activity aimed at promoting DR in wholesale electricity markets. 8 Today, these markets provide power that serves two-thirds of the nation's electricity load.
9 FERC sees enormous potential for DR in these markets as a tool for reducing electricity consumption and thereby balancing supply and demand and reducing costs to consumers, 10 improving reliability, 11 and achieving environmental benefits. 12 Because there had been (2016) (describing the evolution of modern wholesale power markets and their operation). The difference between "ISO" and "RTO" is unimportant to the analysis in this Introduction. Cf. Hammond and Spence, supra, at 153 n.56 (reaching the same conclusion for a discussion of grid reliability). ISOs and RTOs manage energy, capacity, and ancillary services markets, with the first of these at issue in EPSA. Energy markets trade power through bids that establish market clearing prices. Id. at 154. Ancillary services markets trade reserves (generation not currently used but available to serve load) and other services such as "regulation" (services necessary to keep grid frequency in balance). Id giving it the power to remedy discriminatory practices affecting wholesale rates. The Electric Power Supply Association ("EPSA", the trade association for generators in competitive markets) and other challengers opposed Order 745. They succeeded in the D.C. Circuit, where a divided three-judge panel held that Order 745 was "ultra vires agency action." 24 In the court's view, DR was solely a retail-level activity and therefore the exclusive province of the states, FERC had no authority over it, and, moreover, giving FERC jurisdiction over DR would have no boundaries.
25 Summoning a parade of horribles, the court believed that if Order 745 stood, FERC could extend its regulatory reach deep into the economy, even regulating the steel and labor markets if it so chose.
26
The decision threw DR's future into chaos. . 23 Section 206 empowers FERC to remedy a practice it finds "unjust" or "unreasonable": if "any rule, regulation, practice, or contract affecting such rate, charge, or classification is unjust, unreasonable, unduly discriminatory or preferential," FERC must "determine the just and reasonable rate, charge, classification, rule, regulation, practice, or contract to be thereafter observed and in force, and shall fix the same by order." 16 U.S.C. § 824e (2012). The discrimination, in the case of DR, was the compensation scheme that precluded it from taking part meaningfully in the markets. 24 EPSA v. FERC, 753 F.3d 216, 225 (D.C. Cir. 2014). 25 Id. at 221-22. The D.C. Circuit also rejected the pricing formula itself as arbitrary and capricious. Id. at 225. 26 Id. at 221. 27 The D.C. Circuit's decision only invalidated DR bids into energy markets. Yet because it held that FERC lacked authority over DR, it jeopardized DR's status in all wholesale markets. On the same day as the decision was issued, FirstEnergy Corp. Reversing the D.C. Circuit, the Supreme Court held that the FPA's "plain terms" gave FERC authority to regulate DR in wholesale markets. 28 Under the FPA, FERC's authority extends to "the transmission of electric energy in interstate commerce" and "the sale of electric energy at wholesale in interstate commerce." 29 This gives it authority, the Court stated, to regulate "both wholesale rates and the panoply of rules and practices affecting them."
30 Construing FPA Section 206, the Court stated that FERC has authority over discriminatory "practices" that "directly affect" wholesale rates. 31 Interpreting the term "practices," the Court stated, "As we have explained in addressing similar terms like 'relating to' or 'in connection with,' a non-hyperliteral reading is needed to prevent the statute from assuming near-infinite breadth." 32 The Court relied on case precedent limiting FERC's broad authority. Citing a D.C. Circuit case involving California's grid operator, 33 the Court found that, "under a commonsense construction of the FPA's language," FERC's jurisdiction is limited "to rules or practices that 'directly affect the [wholesale] rate.'" 34 The Court rejected claims by Order 745's opponents that this construction expanded FERC's jurisdiction too broadly. 35 Justice Kagan stated that Order 745 satisfied the "directly affecting" standard "with room to spare," 36 observing that "market operators' payments for demand response commitments" are practices that "directly affect wholesale rates."
37 The Court's explanation was straightforward and compelling: "Wholesale demand response, in short, is all about reducing wholesale rates; so too, then, the rules and practices that determine how those programs operate." Act's core purposes by preventing all use of a tool that no one (not even EPSA) disputes will curb prices and enhance reliability in the wholesale electricity market."
39
The "directly affecting" standard, and the Court's application of it to DR, rest on a cogently articulated interpretation of the FPA. 40 It is consistent with the analysis in the amicus brief that the author and three co-authors filed with the Court on behalf of twenty-five energy law scholars. 41 And, a historical analysis of the "practices affecting rates" language demonstrates that it has been interpreted broadly and flexibly in the context of the FPA and other regulatory statutes since the early 1900s, and that in the specific setting of the electric grid, the "directly affecting" test is the logical culmination of developments that have been decades in the making.
42
In granting FERC this broad authority, the Court rejected an argument that had swayed the D.C. Circuit: that FERC was impermissibly regulating retail sales, authority over which is allocated to the states under the FPA. 43 As the Court noted, "a FERC regulation does not run afoul of [the FPA's] proscription just because it affects-even substantially-the quantity or terms of retail sales. . . . To the contrary, transactions that occur on the wholesale market have natural consequences at the retail level. And so too, of necessity, will FERC's regulation of those wholesale matters."
44 When FERC regulates the wholesale markets, the Court concluded, "then no matter the effect on retail rates," 45 . 14-840) (urging the Court to find that FERC had jurisdiction over DR bid into the organized wholesale markets under the FPA's "practices affecting rates" provision, and suggesting that it adopt the "directly affecting" limitation expressed in CAISO). 42 Eisen, FERC's Expansive Authority to Transform the Electric Grid, supra note 33 (discussing the history of the "practices affecting rates" provision, concluding that the Court properly found that it conferred on FERC authority over DR, and outlining four guidelines for courts and FERC for deciding which matters FERC properly regulates and which are left to the states). 43 48 Finally, the Court rejected an argument that paying DR providers market prices gives them a "windfall-a kind of 'double-payment'-unless market operators subtract the savings associated with conserving electricity from the ordinary compensation level." 49 The Court found that in setting this compensation formula, the "Commission engaged in reasoned decisionmaking-that it weighed competing views, selected a compensation formula with adequate support in the record, and intelligibly explained the reasons for making that choice." 50 
FERC V. EPSA IS A LANDMARK DECISION, AND ITS SIGNIFICANCE
CANNOT BE UNDERSTATED First, the Court made a definitive pronouncement on FERC's authority over end users of electricity who also provide resources back to the electric grid. 51 The "directly affecting" standard now governs how these customers participate in the wholesale markets. That will have immediate implications for DR's future in the markets, with specific short-term impacts on DR programs that ISOs and RTOs have either underway or on the drawing board. 52 In the long run, this concise, broad jurisdictional standard gives FERC considerable [Vol. 40 8 flexibility to promote a cleaner, more efficient Smart Grid.
53 FERC has ample authority over the electric grid, so long as its initiatives may be construed as "practices" that "directly affect" wholesale electricity rates. This opens up a vast new frontier for FERC to innovate and pursue broad policy goals-such as promoting clean and renewable energy-in the wholesale markets, as long as the core "directly affecting" standard is met. As one analysis has demonstrated, FERC could justify a (hypothetical) carbon price in the wholesale markets under this standard.
54
EPSA's treatment of the split between federal and state jurisdiction over the electric grid is also noteworthy. The Court concluded that FERC's authority in the wholesale markets over DR is not exclusive and must coexist with state jurisdiction. Indeed, EPSA features "notable solicitude" for the states' historical role in electricity regulation. 55 Under Orders 719 and 745, states can also exercise control over DR aggregators. They can prohibit consumers from bidding DR into wholesale markets, license aggregators and conduct any DR programs that do not involve bidding into the wholesale markets. Finally, because states set retail rates, they can "insulate them from price fluctuations in the wholesale market." 56 This analysis heralds a new era of allocating jurisdictional responsibility over the electric grid. It recognizes that both FERC and the states can simultaneously take actions impacting the wholesale markets, and therefore contemplates concurrent regulatory jurisdiction. 57 This might appear to be a break from the jurisdictional dividing line that has characterized electricity regulation since the FPA's enactment in 1935. Under that well-known standard, as noted above, federal jurisdiction extends to wholesale transactions and the states retain jurisdiction over retail sales. 58 However, as the Court has now noted, 59 reflecting the views of many other observers, 60 this bright line jurisdictional split is unworkable in the modern, interconnected electric grid. 53 For a discussion of the Smart Grid's opportunities and challenges, see Eisen, Smart Regulation and Federalism for the Smart Grid, supra note 12. 54 EPSA eschews this last remnant of the bygone era of "dual federalism" 61 that treated federal and state jurisdiction formalistically as separate and distinct spheres of authority. Instead, it recognizes that state and federal authority over the electric grid must be construed as overlapping. This has enormous implications going forward. Working with the "directly affecting" test may yield a clearer picture of state and federal concurrent jurisdiction, preserving room for each level of government to craft policies for integrating clean and renewable energy into the electric grid, reducing greenhouse gas emissions and achieving other goals. 62 However, this new approach leaves many questions unanswered. One issue not addressed in EPSA is how far states can go in electricity regulation if their laws impact wholesale markets. This spring, the Court will test this proposition-and therefore, the "directly affecting" test's contours-in Hughes v. Talen Energy Marketing. 63 Hughes involves Maryland's law that provided incentives for a new power plant to locate in the state. Maryland state officials believed the price signals produced by the PJM capacity market were not leading to construction of enough new power plants in the state. To prompt building of a new plant, the law offered a subsidy above the market clearing price. FERC claimed this interfered with pricing in the wholesale markets, and the Fourth Circuit Court of Appeals agreed. 64 It found that field preemption applied, concluding the scheme of federal regulation of wholesale markets is so all-encompassing that it leaves no room for the state law. 65 EPSA upheld FERC's authority generally over DR, and because it did not evaluate a specific state law's impacts on wholesale markets, the preemption issue did not arise. At oral argument in Hughes, the Justices appeared ready to uphold the Fourth Circuit. 66 The Court can be expected to reiterate FERC's sole authority over wholesale rates, and may use principles of conflict preemption (instead of field preemption) to decide that Maryland's law conflicts with the FPA and cannot stand because it directly changes the amount a power plant owner receives from the wholesale markets. This would also be warranted under EPSA. Setting rules for capacity market auctions is an obvious example of a "practice" that "directly affects" wholesale rates.
Yet the states' authority over power plants is also unquestioned. States may select the types, sizes, and sites of power plants to be built in the state. Using conflict preemption principles might leave room for other state incentives to promote power plant development, as long as the state does not interfere directly with wholesale rates.
67 A clue to how the Court may set the boundaries between federal and state jurisdiction comes from the test it enunciated in ONEOK, under which a state law is preempted if it is "aimed directly at interstate purchasers and wholesales for resale."
68 But the challenge of striking the jurisdictional balance accurately in Hughes shows the work begun in EPSA is hardly complete.
Finally, EPSA is significant as a signal of the Court's approach to statutory interpretation. On the issue of FERC's authority over DR, one might have expected the Court to conduct a Chevron 69 analysis. Recently, the Court concluded that agencies are accorded Chevron deference when they are delineating the extent of their jurisdiction. 70 The Court could have found the statutory term "practices" or "affect" to be ambiguous, and then deferred to FERC's permissible construction in Order 745. Because the Court found that 66 Order 745 "complies with the FPA's plain terms," 71 however, it grounded its holding in the statutory text and explicitly stated that it was not addressing FERC's claim that it was entitled to Chevron deference. 72 This makes EPSA all the more important because the Court's construction of the FPA makes it difficult for future Commissions to alter or reverse this finding. 73 Putting this all together, EPSA's importance is evident. It highlights how an eighty-year-old statute can be retooled for the modern era 74 and yet retain consistency with a body of law spanning over more than 100 years. 75 FERC's ability to control "practices" on an industry-wide basis, with appropriate limits set by the Court, may have far-reaching consequences almost unimaginable today. Consider the analogy of the modern telecommunications industry. 76 A 1956 decision-Hush-A-Phone 77 -allowed phone customers to attach a plastic device to a phone to reduce the risk of overhearing a phone call, 78 and the 1968 FCC Carterfone 79 ruling invalidated AT&T's prohibition of a device that manually connected private two-way radio systems to the telephone network.
These decisions established fundamental principles that enabled the connection of much more sophisticated equipment to communications networks. Without Hush-A-Phone and Carterfone there would have been no answering machines, fax machines, and no modems connected without telephone company interference. So, without these decisions-both of which attracted little public recognition at the time-there would be no consumer use of the Internet.
81
Is EPSA the electric grid's Hush-A-Phone or Carterfone? Time will tell. For now, FERC has authority over practices "directly affecting" wholesale rates, and Order 745's core requirement has been upheld: when DR is bid into the wholesale markets, it must be compensated at the same level that generators receive. 82 Still, as noted above, there are significant issues remaining with respect to EPSA's scope.
The Symposium begins with two Essays that focus on EPSA's implications for states and their clean energy policy goals. In The Essential Role of State Engagement in Demand Response, Maryland Public Service Commissioner Anne Hoskins and Rhode Island Public Utilities Commissioner Paul Roberti discuss EPSA's potential impacts on their respective states (and others), including the interplay with each state's respective RTO, and discuss the extent to which the decision improves the potential for cooperative electricity federalism. 83 In FERC v. EPSA and Adjacent State Regulation of Customer Energy Resources, Professor Jim Rossi and former FERC Chairman Jon Wellinghoff explore the decision's impact on states' clean energy initiatives and posit that the decision gives states flexibility while ensuring that their policies complement federal programs. 84 The next two essays advance approaches for fostering grid-edge innovation in the aftermath of EPSA. In Balancing on the Grid Edge: Regulating for Economic Efficiency in the Wake of FERC v. EPSA, Denise A. Grab explains why it is optimal to allow all regulators who are making policy decisions involving technologies at the grid edge to consider both the demand-and supply-side effects of their decisions, ideally through a comprehensive benefit-cost analy- 81 sis. 85 She draws upon examples from New York's ongoing Reforming the Energy Vision proceeding. 86 Professor Michael Wara's Fostering Competition in the 21st Century Electricity Industry considers the potential of the Department of Justice's Horizontal Merger Guidelines in facilitating energy innovation and the development of robust and fair markets for energy services. 87 Finally, Professor Sharon B. Jacobs's Energy Deference analyzes EPSA's second question presented: whether the price FERC set for demand response in wholesale markets was arbitrary and capricious. 88 Jacobs frames the Court's analysis within the burgeoning administrative law literature on deference to agency actions. She argues that EPSA is faithful to an approach of "super deference" because it relies on "deference proxies": the procedural safeguards employed by the agency, the presence or absence of expert opinions sanctioning the agency's choice, or even the presence or absence of a dissenting agency decisionmaker.
